Governor Rick Perry
Office of the Governor
P.O. Box 12428
Austin, Texas 78711-2428
Fax: (512) 463-1849
Dear Governor,

The Law Society is the professional body representing more than 138,000 solicitors in England and Wales. One of its concerns is to see the independence of the legal profession, the rule of law and human rights upheld throughout the world. 
The Law Society holds no position on the retention or abolition of the death penalty in the domestic law of any country, but insists that it is used in strict accordance with international law.
The Law Society is concerned for José Medellín, a Mexican citizen currently on death row in the state of Texas, who is due to be executed by lethal injection on 5th August 2008. We are aware that following his arrest in 1993 Mr Medellín was never advised by Texas authorities of his right as a detained foreign national to seek consular assistance, as required under article 36 of the 1963 Vienna Convention on Consular Relations (VCCR). As a result Mr Medellín was denied access to the assistance that Mexico provides for the defence of its citizens facing capital charges in the USA. We understand that the Mexican Consulate only learnt of the case almost four years after Mr Medellín’s arrest when his trial and initial appeal had concluded. We have received credible reports that there were also fundamental flaws in both the provision of his lead court-appointed lawyer and in his legal representation which further undermined his right to fair trial.
We are aware that the Government of the United States has taken steps to comply with a ruling of the International Court of Justice in the case of Avena to review the convictions and sentences of a number of Mexican nationals, including Mr Medellín, who had not been informed of their right to consular assistance under the VCCR. In particular we note that President Bush sought to enable the review and reconsideration of the affected cases, but that the Texas Court of Criminal Appeals later ruled that the President lacked the constitutional authority to order state court compliance and that the Avena decision was not enforceable in the domestic courts. This decision was unsuccessfully appealed to the US Supreme Court.
We are concerned that although the US Supreme Court in Medellín v. Texas unanimously found that the ICJ’s Avena decision constituted an international law obligation on the United States and is of importance in protecting United States’ interests, the majority of the court found that it was not automatically binding in domestic law. We note that the Court found that the President did not have authority to implement the Convention, this resting with Congress. We are aware that, in a concurring opinion Justice Stevens urged the state of Texas to ensure that the USA met its international obligations. 
We are aware that on 17th July 2008 the International Court of Justice gave judgment in the Request for Interpretation of the Judgment of 31 March 2004 in the Case concerning Avena and Other Mexican Nationals (Mexico v. United States of America) ruling that the United States must take “all measures necessary” to prevent the executions of José Medellín and four other Mexican nationals sentenced to death in the state of Texas. We further understand that on 17th June, US Secretary of State Condoleezza Rice and US Attorney General Michael Mukasey jointly wrote to the Texas Governor, Rick Perry, calling on Texas to take the “steps necessary to give effect to the Avena decision”.
We recall that the United States ratified both the VCCR and the Optional Protocol in 1969. We are concerned that the U.S. withdrew from the Optional Protocol in 2005 following the Avena decision.  However we welcome the news that on 14th July 2008, the Avena Case Implementation Act, which would provide a domestic remedy to affected foreign nationals for VCCR violations including the reversal “of the conviction or sentence, where appropriate”, was introduced as a bill in the US House of Representatives. We are concerned however that it will not come into force before Mr Medellín’s scheduled execution. We understand that it is proposed to introduce similar legislation in the Texas Legislature when it reconvenes in early 2009. 
We are aware that the United States ratified the International Covenant of Civil and Political Rights in 1992 and draw your attention to article 2(2) of the Convention which obliges state parties to ‘take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant’. We further remind you of the obligation under article 14 of the Convention to ensure that those facing criminal prosecution receive a fair trial. 
We further draw your attention to articles 5 and 8 of the UN Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty, which state: 
5. Capital punishment may only be carried out pursuant to a final judgement rendered by a competent court after legal process which gives all possible safeguards to ensure a fair trial, at least equal to those contained in article 14 of the International Covenant on Civil and Political Rights, including the right of anyone suspected of or charged with a crime for which capital punishment may be imposed to adequate legal assistance at all stages of the proceedings.

8. Capital punishment shall not be carried out pending any appeal or other recourse procedure or other proceeding relating to pardon or commutation of the sentence.
On behalf of the Law Society, I respectfully urge that you urgently take all measures necessary to ensure that Mr Medellín’s scheduled execution on 5th August 2008 is suspended pending the judicial “review and reconsideration” of his conviction and sentence, to determine if Mr Medellín was prejudiced by the violation of the Vienna Convention on Consular Relations as ordered by the ICJ.
Yours sincerely,

Paul Marsh

President

